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Your Employees May No Longer Be Exempt 
from Overtime Pay Come December
By Leonard B. Segal, Partner, Seiler Schindel Segal

Do you currently have employees exempt from 
overtime pay? On December 1, 2016, this may no 
longer be the case for a number of your employees. 

In May of this year, the United States Department 
of Labor (DOL) published its long anticipated new 
federal overtime rule that is used to determine which 
white collar employees are exempt from overtime pay 
under the Fair Labor Standards Act (FLSA). According 
to the DOL, 4.2 million people will be eligible for 
overtime pay under the new rule. Of those, nearly 
79,000 are Minnesotans.

As an employer, why should you care? Because under 
the new rule, the minimum salary for  executive, 
administrative, and professional employees to be 
exempt from overtime pay will more than double.   
Furthermore, this change will not only effect how you 
plan logistics, but also how you handle the practical 
and organizational changes that will take place within 
your workforce.

What is the FLSA?

The FLSA establishes minimum wage, overtime, 
and other requirements for employees who work 
for enterprises that are covered by the FLSA, for 
employees who are engaged in interstate commerce 
but whose employer is not covered by the FLSA, and 
for employees who work for governmental agencies. 

Under the FLSA, certain executive, administrative, and 
professional employees are exempt from overtime 
pay requirements. This means that even if such 

individuals work more than 40 hours per week, they 
are not legally entitled to overtime pay under  
federal law.  

To be exempt, an employee generally must satisfy 
three requirements:

1. the individual must be paid a predetermined and 
fixed salary that, with very limited exceptions, is 
not subject to reduction (“salary basis test”);

2. the salary must meet or exceed the minimum 
salary threshold set by the DOL (“salary level 
test”); and

3. the individual must primarily perform executive, 
administrative or professional job duties, the 
details of which are discussed in DOL regulations 
(“duties test”).

What is Changing and Why?

The DOL’s new rule makes significant changes to the 
salary level test. It does not change the other two 
tests, which remain in full force and effect. Thus, for  
an executive, administrative, or professional employee 
to be exempt, he/she must be paid a salary at or 
above the standard salary level and must satisfy the 
duties test.

Under the new rule, beginning on December 1, 
2016, executive, administrative, and professional 
employees must be paid a salary of at least $913 
per week ($47,476 per year) to be exempt. That is 
slightly more than double the current level of $455 
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per week ($23,660 per year), which was established 
in 2004. Since then, the salary level has remained 
unchanged even though, in 2016, $23,660 is less than 
the federal poverty level for a family of four. The new 
rule provides that, in the future, the salary level will 
increase every three years, beginning January 1, 2020.  

Can Nondiscretionary Bonuses and 
Incentive Payments Satisfy a Portion of 
the Salary?

In short, yes. While the salary threshold is increasing 
substantially, for the first time employers will be 
allowed to apply nondiscretionary bonuses and other 
incentive payments (such as commission payments) 
toward a portion of the minimum salary threshold. 

The execution, however, may prove tricky, as there are 
a number of strict requirements that could easily be 
overlooked, resulting in employers losing the ability 
to use such payments to satisfy a portion of the salary 
requirement. Specifically:

1. Discretionary bonuses cannot be used to satisfy 
a portion of the salary.

2. Nondiscretionary bonuses and incentive 
payments can only be used to satisfy up to 
10 percent of the new standard salary level, 
even if a company pays significantly more 
in nondiscretionary bonuses and incentive 
payments.

3. To apply nondiscretionary bonuses and incentive 
payments to a portion of the standard salary 
level, an employer must make such payments at 
least quarterly.

4. In a given quarter, if an employee does not 
earn enough in nondiscretionary bonuses 
and incentive payments to remain exempt, an 
employer may, within one payroll period, make a 

“catch-up” payment to account for the shortfall.  
If the catch-up payment is not made on time, the 
employee will be entitled to overtime pay for any 
overtime worked during the quarter. Because 
hours worked may not been tracked under the 
assumption that the employee was exempt, 
calculating the amount of overtime in such 
circumstances could be difficult.

How Does This Affect Highly 
Compensated Employees?

Currently, employees who are paid at least the 
standard salary amount and receive total annual 
compensation of at least $100,000 may be exempt 
from overtime pay requirements if they satisfy a 
minimal duties test. Under the new rule, the total 
annual compensation requirement for such highly 
compensated employees will increase to $134,004  
per year, which amount will be adjusted every three 
years starting on January 1, 2020.

Additionally, to constitute a highly compensated 
employee under the new rule, an individual must be 
paid at least the full standard salary amount without 
applying any nondiscretionary bonuses or incentive 
payments. Nondiscretionary bonuses and incentive 
payments, however, can be used to satisfy the total 
annual compensation requirement.  

How Should Employers Respond to  
the New Rule?

From a pure compliance standpoint, employers have 
two options with regard to exempt workers currently 
receiving a salary between $455 per week (current 
level) and $913 per week (level as of December 1, 
2016):

1. Increase the salary of such individuals to meet 
the new salary level; or
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2. Reclassify those individuals as non-exempt, track 
their hours worked, and pay them overtime for 
time worked above 40 hours in a work week.

From a practical standpoint, both options provide 
employers with unique challenges. As an employer, 
now is the time to prepare. The following are some 
questions you should begin considering, with your 
particular workforce in mind:

1. Some employees may view being reclassified 
to non-exempt as a demotion. How will you 
alleviate that concern?  

2. Will you instruct employees who are being 
reclassified as non-exempt that they can no 
longer work overtime without pre-approval?

3. Will you convert employees who are being 
reclassified as non-exempt to hourly employees 
or keep them as salaried employees (salaried 
employees can be non-exempt and receive 
overtime pay)? If hourly, how will you determine 
their hourly rate? If salary, will you adjust their 
salary to account for possible overtime?

4. If an employee’s salary is increased to  
meet the new salary threshold, how will  
other employees who do not receive a  
raise respond?

5. In general, how will you communicate with 
employees regarding these changes?

The new federal overtime rule takes effect on 
December 1, 2016. That gives employers time to plan 
for necessary changes, but most importantly, review 
the status of employees who currently are classified as 
exempt and determine whether they will be exempt 
under the new rule.  If not, now is the time to decide 
what changes to make and how to communicate 
those changes with employees. In doing so, 
remember to be aware of and review any applicable 
state and local laws to ensure compliance. If you have 
questions or need more information, you are welcome 
to contact the author. 
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